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Foreword 



T oo often, women who file charges of sex discrimination are 
stereotyped as humorless people who can’t take a joke or 
overly sensitive individuals who pursue lawsuits for personal 
gain. Tenure Denied: Cases of Sex Discrimination in Academia presents 
evidence that belies these stereotypes and gives a human voice to the 
concept of sex discrimination in academia. As this report makes 
clear, professors-turned-litigants are spurred by significantly more 
than an off-color joke or an occasional slight. Plaintiffs have risked 
and sometimes sacrificed promising, prestigious academic careers to 
seek justice for themselves and other women. 

Since the early 1980s, the American Association of University 
Women Legal Advocacy Fund has supported women faculty members 
in more than 60 cases of sex discrimination in higher education. 
Many have become important cases in the development and inter- 
pretation of Title VII of the Civil Rights Act of 1964 and other sex 
discrimination law. Tenure Denied draws from this unique archive of 
cases to assess the phenomenon of sex discrimination for female fac- 
ulty at the height of their careers and to learn what actually happens 
to women on campus and in court. 

Discrimination in the tenure process is not just a women’s issue 
nor is it solely an academic issue. Colleges and universities hold an 
exulted place in U.S. society, and tenured professors occupy an 
esteemed status within these institutions. Because employers require 
a college degree for most better-paying jobs (and by doing so, essen- 
tially depend on the performance and judgment of university faculty 
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when selecting employees), achieving diversity among the powerful 
ranks of tenured professors is an important issue for everyone. 

In the end, the court of public opinion may prove most important. 
Universities and colleges do not want to be seen as unfair by parents, 
alumni, students, or potential students. And our increasingly diverse 
population will demand that higher education institutions use the 
full talents of all — regardless of gender. 

AAUW is proud of its commitment to equitable hiring and tenure 
practices in academia and of the support that the Legal Advocacy 
Fund has provided to women faculty. We hope this report furthers 
awareness of sex discrimination in academia and serves as a spring- 
board for the development and implementation of fair and equitable 
tenure processes at universities and colleges nationwide. 



AAUW Educational Foundation AAUW Legal Advocacy Fund 
October 2004 
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The American Association of University Women is one of the nation’s leading 
voices promoting education and equity for women and girls. 



The AAUW Educational Foundation is a leader in research on the educational 
and economic status of women and girls. One of the world’s largest sources of 
funding exclusively for women pursuing graduate degrees, the Educational 
Foundation supports aspiring scholars around the globe, teachers and activists in 
local communities, women at critical stages of their careers, and those pursuing 
professions where women are underrepresented. 



The AAUW Legal Advocacy Fund is the nation’s only legal fund focused solely 
on the elimination of sex discrimination in higher education. LAF provides 
financial support to women litigating sex discrimination cases, offers a nation- 
wide referral network of lawyers and experts, educates campuses and communi- 
ties about discriminatory barriers facing women in higher education, and rewards 
campus programs that demonstrate progress toward equity. 
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AAUP American Association of University Professors 
AAUW American Association of University Women 
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F.2d, F.3d Federal Reporter (opinions of the U.S. Circuit Courts of 
Appeals) 
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LAF AAUW Legal Advocacy Fund 

Title VII Title VII of the Civil Rights Act of 1964 
Title IX Title IX of the Education Amendments of 1972 
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Definitions 

Certiorari - Appeal to the U.S. Supreme Court 

Collegiality - Collaboration and cooperation among colleagues 

Discovery - Part of the pretrial litigation process during which each 
party requests relevant information and documents from the other 
side in an attempt to “discover” pertinent facts. Discovery devices 
include depositions, interrogatories, or requests for documents and 
other information 

Disparate impact discrimination - Employment policies or practices 
that appear neutral on their face but that result in discrimination 
against a protected group 

Disparate treatment discrimination - Differential treatment of 
employees or applicants on the basis of their protected status, such 
as sex 

En banc - Court sessions in which all of the judges participate rather 
than the usual quorum 

Mixed motives - Motives that are both legitimate and discriminatory 

Pretext - Ostensible reason or motive given as a cover for the real 
reason or motive 
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Prima facie - A case that at first glance presents sufficient evidence 
for the plaintiff to win and thus allows the case to go forward 
Similarly situated - Professors who have similar qualifications for 
teaching, scholarship, or service and can be compared to assess 
discrimination 

Summary judgment - Procedural device available to any party when 
she or he believes that no genuine issue of material fact exists and 
that she or he is entitled to prevail as a matter of law 
Tenure - Promise of lifetime employment awarded to professors who 
demonstrate excellence in scholarship, teaching, and service 
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Chapter i 



Introduction 



D uring the last two decades, women have made remarkable 
strides in academia: They are graduating from colleges and 
universities in record numbers and making striking gains in 
doctoral programs. In academic year 2000-01, for example, women 
made up 44 percent of doctoral recipi- 
ents, up from 32 percent in 1980-81 (see 
Appendix A, Table 1). In the 1980s and 
1990s, women also made impressive gains 
in faculty appointments at all ranks, 
growing from about one-fourth of the 
full-time faculty to more than one-third 
(see Appendix A, Table 2). 

Despite these gains, women remain 
underrepresented at the highest echelons of higher education. 
Women make up more than one-half of instructors and lecturers and 
nearly one-half of assistant professors, but they represent only one- 
third of associate professors and one-fifth of full professors (see 
Appendix A, Table 2). On average, compared to men, women earn 
less, hold lower-ranking positions, and are less likely to have tenure. 1 
For four- year institutions, the differences are more pronounced (see 
Appendix A, Table 3). 



On average, compared 
to men, women earn 
less, hold lower-ranking 
positions, and are less 
likely to have tenure. 



1 Full and associate professors are most likely to hold tenure. In academic year 
1999-2000, for example, 95 percent of full professors, 83 percent of associate profes- 
sors, 14 percent of assistant professors, 3 percent of instructors, and 2 percent of lec- 
turers held tenure (U.S. Department of Education 2002, Table 242). 
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This report focuses on women who took their fight for tenure to 
the courts. Drawing on 19 cases supported by the American 
Association of University Women Legal Advocacy Fund since 1981, 
we document the challenge of fighting sex discrimination in acade- 
mia. In the process, we illustrate the overt and subtle forms of sex 
discrimination that continue to bar women from tenure, the most 
venerated and secure status of academia. 

Sex discrimination in tenure decisions is not just unfair; it also has 
repercussions in the workplace and in society in general. Universities 
and colleges have been powerful cultural institutions in western cub 
ture since medieval times. Today, the college degree has become the 
standard credential used by employers to screen applicants for most 
better-paying jobs. Tenured faculty control curriculum and grading 
and, in so doing, play a central role in determining this credential. 

As teachers and mentors, professors help shape the intellect and 
social conscience of their students and, hence, of our society. 

Offering students a faculty as diverse as the world they live in and 
ensuring the fairness of the promotion process is thus of tremendous 
importance. 

In academia as in the rest of the workplace, female workers are 
now commonplace. Women expect to work throughout their lives, 
and a majority of women work for pay even when their children are 
infants and toddlers. So far women have not achieved parity in posh 
tions of leadership, and they are still underrepresented in upper man- 
agement and high-paying jobs throughout the work force, despite the 
fact that more women have professional degrees. The burgeoning 
pipeline of women professors with doctorates has yet to translate into 
full gender equity among tenured faculty. As the stories described in 
this report demonstrate, sex discrimination remains a critical part of 
the problem. 

What Is Tenure? 

Tenure is a promise of lifetime employment awarded to scholars who 
demonstrate excellence in scholarship, teaching, and service. 
According to the landmark Statement of Principles on Academic 
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Freedom and Tenure made in 1940 by the American Association of 
University Professors and the Association of American Colleges, 
tenured faculty can be fired “only for adequate cause, except in the 
case of retirement for age, or under extraordinary circumstances 
because of financial exigencies.” The burden of proof for adequate 
cause or financial exigencies rests with the university or college, and 
dismissal of tenured faculty is rare. Tenure conveys the approval of 
the academic community as a whole and ushers the fortunate candi- 
date into a job with extraordinary job security and prestige. 

Tenure review generally takes place five to seven years after a can- 
didate is hired. Although the nature of tenure review varies greatly, 
the criteria for tenure generally include research, teaching, and serv- 
ice. Most tenure committees depend on their own judgments, evalua- 
tions from outside faculty with expertise in the candidate’s area, and 
student evaluations or other forms of student input. Typically, the 
candidate’s department manages the process and makes the initial 
recommendation to the dean. In most cases, but not always, the final 
decision maker — the provost or board of trustees — will defer to the 
dean’s recommendation. 

A negative tenure decision is always painful. Losing a bid for 
tenure is much more damaging than being passed over for a promo- 
tion because the rejected candidate usually loses her or his job and 
must leave the university by the next academic year. Because aca- 
demic disciplines are often tightly knit communities, rejected faculty 
can find it difficult to get a new job elsewhere in academia. Some 
faculty are able to continue their careers but only in schools that are 
considered less prestigious or that offer fewer resources. In disciplines 
where few jobs are available outside of the academic context, many 
rejected tenure candidates are forced to change careers altogether — a 
difficult, time-consuming, and often costly feat. While universities 
and colleges stress the permanent nature of the tenure contract, they 
often gloss over the fact that a negative tenure decision terminates 
the candidate’s job and, sometimes, her or his career. 

The tenure process has a number of characteristics that contribute 
to the likelihood that the matter will end up in court. In a typical 
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case, the tenure file and committee proceedings are confidential. 
Secrecy is needed, some argue, to allow for candid review. The down- 
side, however, is that candidates do not have access to key docu- 
ments used to make the tenure decision and often learn about 
deliberations through rumor. Because candidates receive only partial 
or inaccurate information, they do not know if they have been 
treated fairly. 

Ambiguity about the standards needed to secure tenure can be 
another point of contention for many rejected candidates. 

Universities do not have straightforward 
publication or teaching standards that 
guarantee tenure. As a plaintiff high- 
lighted in this report learned, several 
books and dozens of peer-reviewed arti- 
cles do not always result in tenure. 
Disagreement even exists about how to 
“count” articles or books. Within a disci- 
pline, the prestige of a particular journal 
or kind of scholarship can be subject to 
debate. For example, an article in a 
women’s studies journal is sometimes 
viewed as a “second tier” publication compared to a publication in a 
traditional discipline, even if the women’s studies journal has wide 
circulation and a good reputation among interested scholars. 

While the standards for granting tenure remain ambiguous in the 
eyes of many applicants, most academics agree that standards have 
risen during the 1980s and 1990s as the number of tenure- track and 
tenured positions has dwindled relative to the number of applicants. 
This belief is so widely held that, as one judge noted in the 
Hirschhorn v. University of Kentucky case described in Chapter 2, a 
tenured professor usually cannot be used as a point of comparison for 
a tenure candidate because the standards have risen so substantially. 
Ironically, some of the older tenured faculty presiding over tenure 
cases would not receive tenure by today’s competitive standards. This 



Biased behavior and 
decision making remain 
a serious problem in the 
promotion and tenure 
processes of many 
universities and 
colleges. 
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discrepancy can exacerbate the frustration of rejected tenure candi- 
dates and raise questions of fair treatment. 

Biased behavior and decision making remain a serious problem in 
the promotion and tenure processes of many universities and cob 
leges. In some cases described herein, discrimination was overt. For 
example, one department chair argued that a woman professor didn’t 
need her job as much as a man did because she was married (and pre- 
sumably could depend on her husband for support). In other cases, 
discrimination was more subtle, manifesting itself in the guise of per- 
sonal animosity toward a female professor who did not seem suffi- 
ciently “collegial.” Either way, if evidence indicates that tenure was 
denied based on gender, the candidate can sue the university for sex 
discrimination. 

The AAUW Legal Advocacy Fund 

Filing a complaint of sex discrimination for denial of tenure and liti- 
gating that case are not easy tasks. A plaintiff must have capable and 
committed counsel, compelling facts, emotional strength, and a will of 
steel. The AAUW Legal Advocacy Fund provides support to women 
seeking legal redress for sex discrimination in higher education. 
Founded in 1981, LAF is the nation’s only legal fund focused solely on 
eliminating sex discrimination in higher education. It has helped 
female students, faculty, employees, and administrators challenge dis- 
criminatory practices such as sexual harassment, pay inequity, denial 
of tenure and promotions, retaliation for complaining about discrimi- 
nation, and inequality in women’s athletics programs. In addition to 
providing financial support, LAF offers a legal resource referral net- 
work of attorneys and experts who consult with women, provides edu- 
cation programs on sex discrimination on campus and for the public, 
and rewards campus programs that promote gender equity. 

The case Zahorik v. Cornell University, 579 F. Supp. 349 (N.D.N.Y. 
1983) was the impetus for the creation of the Legal Advocacy Fund. 
Eleven women faculty and coaches brought a complaint of sex dis- 
crimination against Cornell University alleging violations of both 
Title VII of the Civil Rights Act of 1964 and Title IX of the 
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Education Amendments of 1972. To support the plaintiffs, members 
of the Ithaca, New York, branch of AAUW joined forces with a 
group known as the Friends of the Cornell 1 1 . The Ithaca branch 
members asked AAUW to bank funds raised in support of the plain- 
tiffs’ case, and LAF was born. 

Although the focus in this report is on sex discrimination, cases 
that include discrimination based on race, age, or disability in addi- 
tion to sex are a growing part of FAF’s portfolio, presenting new 
challenges in understanding and tackling gender inequity and bias in 
academia. For statistics on faculty by race and ethnicity, see 
Appendix A, Table 4. For further information on the cases FAF 
supports, visit the AAUW website at www.aauw.org. 

Sex Discrimination Laws and Judicial Interpretation 

Most of the tenure denial cases filed in federal court are brought 
under Title VII of the Civil Rights Act of 1964, which prohibits dis- 
crimination on the basis of sex, race, national origin, and religion in 
employment. 2 Discrimination based on sex was not initially covered 
under Title VII. Gender was added as a last minute amendment by a 
conservative congressman intent on killing the bill. A small group of 
female legislators successfully rallied to support the amendment, and 
discrimination based on sex was included. From this awkward begin- 
ning, lawyers and plaintiffs have tried to build a coherent legal 
defense against sex discrimination. 3 

Two approaches to sex discrimination litigation exist under 
Title VII and have been developed through court decisions. The first 
major U.S. Supreme Court Title VII case, Griggs v. Duke Power 
Company, 401 U.S. 424 (1971), applied a “disparate impact” theory 



2 As originally enacted, Title VII did not cover faculty members at universities and 
colleges. Spurred by discrimination in educational institutions, Congress amended 
Title VII in 1972 to cover faculty at these institutions. Title IX of the Education 
Amendments of 1972 was also passed to prohibit sex discrimination in education 
programs or activities receiving federal funds. While most sex discrimination in 

tenure cases have been filed under Title VII, and this is the primary law discussed 
throughout this report, Title IX also covers employees of educational institutions. 
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